UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RONALD MARSHALL,
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Civil Action No. 01-01915

V.
(HHK/IMF)

DISTRICT OF COLUMBIA WATER &
SEWAGE AUTHORITY,

Defendant.

MEMORANDUM OPINION
This case has been referred to me by Judge Kennedy pursuant to LCVR 72.2(a) in order to

resolve plaintiff's Motion to Compel Discovery Responses And For Sanctions. For the reasons set

forth herein, plaintiff's motion to compel will be granted in part and denied in part.
BACKGROUND

Faintiff, Rondd Marshdl, brings this employment discrimination case againg the Didrict of
Columbia Water & Sewage Authority ("WASA™) dleging race discrimination. Specificaly, plaintiff
assarts that WASA engaged in a pattern and practice of discrimination againgt African Americans by
failing to implement personnd poalicies which would alow supervisors to make the hiring decisons
rather than "handpicking" the sdlectees. Complaint, 1 2-3a.

Faintiff is an African American mae who has been employed by WASA as a Civil Engineer
since of October 1996, and was assigned to the Department of Engineering and Technica Services.

I1d., 19. In 1996, plaintiff was hired at the grade 12 leve after gpplying for agrade 13 leve position.



Leonard Benson, a personnd officer at WASA, dlegedly decided to downgrade plaintiff's position and
would only upgrade him after he completed a one year probationary period. At the end of the one year
probationary period, plaintiff was not upgraded. 1d., 111. In both 1997 and 1999, plaintiff applied for
grade 13 pogitions in the Department of Engineering and Technicd Services. In each ingance, plaintiff
was passed over and non- African Americans were selected for the positions. 1d., 1 13.

On March 21, 2002, plaintiff served defendant WASA with written discovery requests.
Defendant WA SA responded to those requests on May 22, 2002, thirty days after the discovery due
date. On June 14, 2002, plaintiff informed defendant WASA that its responses were inadequate. As
aresult, the parties continued to correspond with one another in order to correct those deficiencies.
Finaly, on June 19, 2002, defendant WASA provided certain exhibits and a draft protective order,?
supplementing their previous responses. D. Opp. a 2, Exhibit E. However, plaintiff still contends that
defendant "WASA hasimproperly refused to provide responses to the following discovery requests.
Interrogatory Nos.: 3,5, 6 and 11. . . and Document Request Nos.: 1, 6, 7, 10, 11, 12, 14 and 16."

Memorandum of Points and Authorities in Support of Plaintiff's Motion to Compda Discovery and for

Sanctions ("P. Mot."), a 1, Exhibit A.

DISCUSSION

! However, defendant WASA indicates in its opposition that this deadline was st by mutual
agreement. Opposition to Plaintiff's Motion to Compel Discovery Responses And For Sanctions ("D.
Opp."), at 2.

2 The agreed protective order was filed with the Court and signed by Judge Kennedy on July
23, 2002.



Paintiff's motion to compe was filed on June 26, 2002, and in its opposition, filed on July 10,

2002, defendant WA SA dso makes many concessions with respect to plaintiff's discovery requedts.

However, defendant WASA maintains some of its previous objections. No reply wasfiled by plaintiff.

Accordingly, | will rule on each separate discovery response that plaintiff takes issue with in its motion

to compd.

1 I nterrogatory #3: Plantiff requested the identities, by name, race, sex, and age, of adl WASA
employees for fiscd years 1996-2000 in the Department of Engineering and Technica
Savices. Specificaly, plaintiff requested the date of hire, hiring grade, current grade, dl
promotions, education and professond licences, hiring salary, and current sdary of each
employee. P. Mot. a 6. Init oppostion papers, defendant WASA agreed to "provide the
requested information, with the exception of age and sex.” D. Opp. a 5. Because plaintiff has
made neither aclam of sex discrimination nor age discrimination, the gender and age of the
employees a WASA are irrdevant to the dleged race discrimination clam. Therefore, | will

sustain WASA's objection. Hardrick v. Lega Services Corp., 96 F.R.D. 617, 618 (D.D.C.

1983).

2. I nterrogatories#5 & #6: Plantiff requested defendant WASA to identify dl postionsfilled by
the Department of Engineering and Technica Services from 1996-2000 and the identity of the
person hired for the position. P. Mot. at 7. WASA has provided the information in a chart. D.
Opp. a 6, Exhibit E. 1 will, therefore, deny plaintiff's motion to compel any additiona
information. However, defendant WASA, in response to Interrogatory #6, did not produce a

"best quaified list" for each of the subject positions. If defendant WASA does not have a"best



qudified lig" for each pogtion, then so beit. However, for the postions for which a"best
quaified lig" does exist, defendant WASA is ordered to produceit to plaintiff. Minority

Employees at NASA (MEAN) v. Beggs, 723 F.2d 958, 962 (D.C. Cir. 1983)(finding that

datigica and comparative information is relevant evidence in an individua discrimination clam);

Glenn v. Williams, 209 F.R.D. 279, 281 (D.D.C. 2002)(comparative evidence may be used to

construct a prima facie case of discrimination).

3. I nterrogatory #11: Plantiff requested that defendant WASA "identify by name, race, sex and
age each gpplicant for astructurd, civil, and [9c] or any other engineer postion filled . . .
between fisca yearq,] 1996 and 2000." P. Mot. a 7. In its oppostion, defendant WASA, "in
an effort to demondrate good faith," agreed to produce the recruitment and selection files
relating to al structura or civil engineer positions filed during 1996-2000. D. Opp. at 7.3
Accordingly, I will deny plaintiff's motion to compel any additiond information.

4, Document Request #1: Plaintiff seeks production of al documents used in defendant
WASA's Answersto Interrogatories. According to its June 19, 2002 letter to plaintiff's
counsdl, defendant WASA agreed to produce dl responsive, non-privileged documents. D.
Opp. a 8, Exhibit E. However, defendant WASA 4till maintains its objection based on work

product doctrine and attorney-client privilege. In order to dlow plantiff to ascertain the vdidity

3 Note that defendant WA SA objected to the scope of this discovery request, asserting that
information relating to positions other than those plaintiff gpplied for was not rlevant to plaintiff's
clams. D. Opp. a& 7. However, plaintiff's request did place both atempora and geographic limitation
on the documents requested, which is appropriate and within the boundaries of the discovery rules. See
eg., Glennv. Williams, 209 F.R.D. 279, 281 (D.D.C. 2002); White v. U.S. Cathalic Conference,
1998 WL 429842, at *4 (D.D.C. 1998).




of the dlaim of privilege, | will order defendant WASA to submit for my in camera inspection
al documents asto which it dams any privilege and | will decideif the privilege exigs asto
those documents.*

5. Document Request #6: Plantiff seeks production of dl documents which pertain to the
personnd poaliciesin effect during the period of plaintiff's employment at WASA. P. Mat. a 10.
According to its June 19, 2002 |etter, defendant WASA "produced dl relevant, non-privileged
documents.” D. Opp. a 8. However, defendant WASA again provided no privilegelog. As
stated above, defendant WASA will produce for my in camera review the documents being
withheld.

6. Document Request #7: Plantiff seeks production of dl documents relating to investigations
handled by defendant WASA regarding complaints of unfair sdlection for every vacancy
announcement posted from 1996-2000. P. Mot. at 10. Defendant WA SA objects to this
request based upon attorney-client privilege and that it is overly broad and unduly burdensome,
yet, they have agreed to "produce documents relating to unfair selection complaints [insofar as
they] originat[€] from Plaintiff's department and rela[€] to the smilar decison-maker." D. Opp.
a 9-10. Complaints about the same decison maker are rlevant to a discrimination clam and,
thus, shal be produced. Rleasants v. Allbaugh, 2002 WL 31520105, at *3 (D.D.C. November

12, 2002)(holding that information concerning the same decison maker is relevant to whatever

4 As| noted in my previous opinions, | have found privilege logs usdess. Mitchell v. Natl R.R.
Passenger Corp., 208 F.R.D. 255, 261 (D.D.C. 2002); Avery Dennison Corp. v. Four Rillars, 190
F.R.D.1(D.D.C. 1999).




evidence it may produce regarding that person's discriminatory animus). But, plaintiff wants
more. Heis seeking every complaint ever made for each position announced at WASA during
afour year period. Thisrequest sweepstoo broadly because it potentidly involves complaints
that have nothing to with plaintiff's department or the persons he accuses of discriminatory

conduct. Childersv. Sater, 1998 WL 429849, at *4 (D.D.C. 1998). Therefore, | find that

defendant WASA properly limited its responses to relevant information and will compe nothing
more.

7. Document Request #11: Paintiff seeks production of adl documents which pertain to
investigations of EEO clamsfiled against WASA between 1996-2000. P. Mot. at 10-11.
Defendant WASA objected on the grounds that the request was overly broad and unduly
burdensome, and that the information sought constitutes work product prepared in anticipation
of litigation. D. Opp. a 10. Defendant WASA did partidly respond to the request by
producing documents related to "employees who filed acomplant or charge aleging race
discriminaion involving afailureto promote” Id. at 10-11.° That istoo narrow. WASA will
produce the documents that relate or pertain to the EEO investigation of racid discrimination
filed against WASA during the period of 1996-2000. Again, WASA will submit any
documents as to which it clams the atorney-client or work product privilegesfor my in

camera ingpection.

® Due to the misnumbering of the document requests, it appears that plaintiff was not aware that
defendant WASA had indeed partidly responded to this document request in its June 19, 2002 |etter to
counsdl. D. Opp. a 10 n.2.



10.

Document Request #12: Plaintiff seeksdl gpplications and documents which relate to every
pogition filled by WASA in the Department of Engineering and Technical Services between
1996-2000. P. Mat. a 11. Initsorigind answer, defendant WASA dated that it would
produce al non-privileged documents, pursuant to a protective order, thet relate solely to the
position gpplied for by plaintiff. D. Opp. a 11. A protective order having been entered into on
July 23, 2002, defendant WA SA presumably has produced those documents. If that is not the
case, | will order their immediate production. Moreover, defendant WASA now agreesto
"produce the recruitment and sdlection files for each position filled within the Department of
Engineering and Technical Services during 1996-2000." Id. at 12. Accordingly, | will compel
nothing more.

Document Request #14: Plaintiff seeks production of al performance evauations of grade 11
through 15 engineers assgned to the Department of Engineering and Technical Services during
1996-2000. P. Mot. at 11. Pursuant to the agreed Protective Order, defendant WASA will
produce the performance evauations for the stated period for dl the engineers, given plaintiff's
broad disparate impact claim.

Document Request #16: Plaintiff seeks dl documents which reflect the sart date, hiring
sday, rases and promotions, and current sdary of al employees in the Department of
Engineering and Technica Services during 1996-2000. P. Mot. at 11-12. Thisrequest
gopears to be duplicative of Interrogatory #3 which sought information concerning the date of
hire, hiring grade, current grade, dl promotions, education and professond licences, hiring

sdary, and current sdary of each employee at WASA. As noted above, defendant WASA has



agreed to provide such information and has either produced such documents or provided it in
chart form. D. Opp. & 13, Exhibit E. Additiondly, for the first time in its motion to compd,
plaintiff identifies the exact documents they are seeking as "personne files” P. Mot. a 12. The
parties have dready agreed to a protective order, therefore, any privacy concerns are negligible

and those personnd files shdl be produced. Glenn v. Williams, 209 F.R.D. at 282; Heasantsv.

Allbaugh, 208 F.R.D. 7 (D.D.C. 2002).
| have carefully reviewed WA SA's responses and the history of the discovery controversy. |
see no basis for imposing sanctions againgt WASA.

An Order accompanies this Memorandum Opinion.

JOHN M. FACCIOLA
UNITED STATES MAGISTRATE JUDGE

Dated:



UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RONALD MARSHALL,
Plaintiff,
V.

DISTRICT OF COLUMBIA WATER &
SEWAGE AUTHORITY,

Defendant.

Civil Action No. 01-01915
(HHK/IMF)

In accordance with the accompanying Memorandum Opinion, it is, hereby,

ORDERED thet plaintiff's Motion to Compel Discovery Responses and For Sanctions [#13]

iISGRANTED in part and DENIED in part.

SO ORDERED.

Dated:

JOHN M. FACCIOLA
UNITED STATES MAGISTRATE JUDGE



